I N THE SUPREME COURT OF FLORI DA

M CHAEL BERNARD BELL

Petiti oner,

V. CASE NO. SC05-610

JAMES V. CROSBY, Jr. Secretary,
Department of Corrections
State of Florida

Respondent
/

RESPONSE TO BELL' S PETI TI ON FOR WRI T OF HABEAS CORPUS

COMES NOW Respondent, by and through the undersigned
Assistant Attorney General, and hereby responds to Bell’s
Petition for Wit of Habeas Corpus filed in the above styled
case. Respondent respectfully submts the petition should be

deni ed.

PRELI M NARY STATEMENT

Petitioner, M CHAEL BERNARD BELL raises eight clains in his
second successive petition for wit of habeas cor pus.
References to petitioner will be to Bell or Petitioner, and
references to respondent will be to the State or Respondent.

References to the original trial record wll be to *"TR
foll owed by the appropriate volune and page nunber. Ref er ences

to Bell’s Initial Brief shall be to “IB” followed by the



appropriate page nunber. References to the record from Bell’s

initial and anmended post-conviction proceedings will be to “PCR
foll owed by the appropriate volunme and page nunber. Ref er ences
to the instant habeas petition will be to “Pet.” followed by the

appropri ate page.

STATEMENT OF THE CASE AND PROCEDURAL HI STORY

M chael Bell, born Novenber 24, 1970, was 23 years old at
the time he nurdered Jimry West and Taneka Smith outside a
nightclub in Jacksonville, Fl ori da. The rel evant facts
concerning the Decenber 9, 1993 nurders are recited in this
Court's opinion on direct appeal:

.... On Decenber 9, 1993, appellant M chael Bell shot
to death Jinmmy West and Tanmecka Smith as they entered
a car outside a liquor |ounge in Jacksonville. Three
eyewi tnesses testified regarding the nurders, which
the trial court described in the sentencing order as
fol |l ows.

In June 1993, Theodore Wight killed Lamar Bell in a
shoot-out which was found to be justifiable homcide
commtted in self-defense. Mchael Bell then swore to
get revenge for the murder of his brother, Lamar Bell.
During the five nonths following Lanmar Bell's death,
M chael Bell repeatedly told friends and relatives he
pl anned to kill Wight. On Decenber 8, 1993, M chael
Bell, through a girlfriend, purchased an AK-47 assault
rifle, a thirty-round nagazine, and 160 bullets. The
next night, Bell saw Theodore Wight's car, a yellow
Plymouth. Bell left the area and shortly returned with
two friends and his rifle loaded with thirty bullets.
After a short search, he saw the yellow car in the
parking lot of a liquor |ounge. Bell did not know that
Wight had sold the car to Wight's half-brother,
Jimy West, and that West had parked it and had gone
into the lounge. Bell waited in the parking lot unti

2



West left the lounge with Tamecka Smth and another
femal e. Bell picked up the |oaded AK-47 and approached
the car as West got into the driver's seat and Smth
began to enter on the passenger's side.

Bel | approached the open door on the driver's side and
at point-blank range fired twelve bullets into West
and four into Smth. The other female ducked and
escaped injury. After shooting West and Smth, Bell
riddled with bullets the front of the |ounge where
about a dozen people were waiting to go inside. Bell
then drove to his aunt's house and said to her,
"Theodore got ny brother and now | got his brother."

Appel l ant was charged with two counts of first-degree
murder. At trial in March 1995, appellant pleaded not
guilty by reason of self-defense, stating that he
believed West had reached for a weapon just before
appel  ant began shooting. The defense presented no
evidence or wtnesses. A jury found appellant guilty
of the first-degree nurders of Smth and Wst and
unani nously recommended the death penalty for both
mur ders.

During the penalty phase, a |lounge security guard
testified for the State that he and seven or eight
other people were in the line of fire and hit the
ground when appellant sprayed bullets in the parking
ot of the lounge. He also testified that appellant
shot four or five bullets into a house next door in
which three children were residing at the tinme. The
State introduced a copy of a record show ng that
appel  ant was convicted of arned robbery in 1990. Also
during the penalty phase, appellant's nother testified
for the defense that she and appellant had received
death threats from Wight and West. She testified that
appel lant was in good nental health and was gainfully
enpl oyed and that she believed he did not commt the
mur ders.

Bell v. State, 699 So.2d 674 (Fla. 1997).

The jury, by a vote of 12-0, recomended Bell be sentenced

to death for both nurders. (TR Vol. | 89, 91). The trial court



found three aggravating factors: (1) Bell had previously been
convicted of a prior violent felony,! (2) Bell knowi ngly created
a great risk of death to many persons, and (3) the nurder was
cold, calculated and preneditated. The trial court found, in
marginal mtigation that, at the tinme of the nurder, Bell acted
under extrene nental or enotional disturbance because of the
death of his brother some five nonths earlier. The trial court
followed the jury’s wunani nous recomendation as to each nurder
and sentenced Bell to death on June 2, 1995. (TR Vol. 1 106-
115) .

Appel | ant raised four issues in his direct appeal.® On July
17, 1997, this Court affirmed Bell’s convictions and sentences

to death in Bell v. State, 699 So.2d 674, 679 (Fla. 1997).

Bell’ s notion for rehearing was denied on Septenber 17, 1997 and
mandate issued on October 17, 1997. The United States Suprene

Court denied review on February 23, 1998, in Bell v. Florida

521 U. S. 1123, 118 S. C. 1067 (1998).

Y'I'n January and May 1990, when he was nineteen years old, Bel
conm tted, and was convicted, of arnmed robbery with a deadly
weapon.
1

On direct appeal, Bell clainmed the trial court erred: (1)
in failing to conduct proper inquiries under Nelson v. State,
274 So.2d 256 (Fla. 4" DCA 1973) and Faretta v. California, 422
US 806 (1975); (2) in finding the murders were CCP; (3) in
instructing the jury on the CCP aggravator; (4) in failing to

properly consider and find mtigating circunstances.
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On June 1, 1999, Bell filed his first notion pursuant to
Rule 3.850, Florida Rules of Crimnal Procedure. The trial
court summarily denied the nmotion on January 13, 2000. Bel |
appealed and on April 26, 2001, the Florida Suprene Court
reversed and remanded with instructions to allow Bell to file an
amended notion. On Cctober 3, 2001, Bell filed an anended
notion for post-conviction relief. On May 31, 2002, the tria
court denied the notion. On August 2, 2002, Bell filed a notice
of appeal from the denial of his amended post-conviction notion.
On April 1, 2005, Bell filed the instant petition.

PRELI M NARY DI SCUSSI ON OF APPLI CABLE LAW

A habeas petition is the proper vehicle to raise clains of

i neffective assistance of appellate counsel. See Rutherford v.

Moore, 774 So.2d 637, 643 (Fla. 2000). The standard of review
applicable to claims of ineffective assistance of appellate

counsel mrrors the standard outlined in Strickland .

WAshi ngton, 466 U S. 668, 104 S.C. 2052 (1984) for analyzing

clainse of ineffective assistance of trial counsel. Vall e .

Moore, 837 So.2d 905, 907 (Fla. 2002); Jones v. State, 794 So.2d

579,586 (Fla. 2001).
When evaluating an ineffective assistance of appellate
counsel claimraised in a petition for wit of habeas corpus,

this Court nust determne, (1) whether the alleged om ssions are



of such magnitude as to constitute a serious error or
substantial deficiency falling nmeasurably outside the range of
professionally acceptable performance and (2) whether the
per formance deficiency conpronm sed the appellate process to such
a degree as to underm ne confidence in the correctness of the

result. Johnson v. Moore, 837 So.2d 343 (Fla. 2002). The

petitioner bears the burden of alleging a specific and serious
om ssion or overt act wupon which the claim of ineffective

assi stance of counsel can be based. Freeman v. State, 761 So.2d

1055, 1069 (Fla. 2000). It is not enough to show an om ssion
or act by appellate counsel constituted error. Rat her, the
“deficiency nust concern an issue which is error affecting the

outcone, not sinply harmless error.” Knight v. State, 394 So.2d

997, 1001 (Fla. 1981).
A petitioner cannot prevail on a claim of ineffective

assi stance of appellate counsel when the issue was not preserved

for appeal. See Medina v. Dugger, 586 So.2d 317 (Fla. 1991).

An exception is made only when appellate counsel fails to raise
a claim which, although not preserved for appeal, constitutes

fundanmental error. Kilgore v. State, 688 So.2d 895,898 (Fla.

1997) . Fundanental error is error that “reaches down into the
validity of the trial itself to the extent a verdict of quilty

could not have been obtained w thout the assistance of the



alleged error.” State v. Delva, 575 So.2d 643, 644-645 (Fl a.

1991) (quoting Brown v. State, 124 So.2d 481 (Fla. 1960).

Li kewi se, appellate counsel is not ineffective for failing to
raise a claimthat I|ikely would have been rejected on appeal

Downs v. State, 740 So.2d 506, 517 n. 18. Accord, Freeman v.

State, 761 So.2d 1055, 1069-1070 (Fla. 2000) (appellate counsel
not ineffective for failing to raise non-neritorious issues);

Rut herford v. More, 774 So.2d 637, 643 (Fla. 2000)(sane). This

Court has also ruled that appellate counsel cannot be deened
ineffective if the habeas claim or a variant thereof, was, in

fact, "raised on direct appeal."” Atkins v. Dugger, supra, 541

So.2d at 1166-67.

Finally, a claim that has been resolved in a previous
review of the case is barred as "the |law of the case." See MIIls
v. State, 603 So.2d 482, 486 (Fla. 1992). Thus, clainms properly
raised and rejected in a previous rule 3.850 notion for post-
conviction relief cannot be raised again on habeas. Scott wv.

Dugger, 604 So.2d 465, 469-470 (Fla. 1992).



RESPONSE TO SPECI FI C CLAI MS

CLAI M |

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO
SUFFI Cl ENTLY ARGUE THAT THE TRI AL COURT ERRED I N FAI LI NG TO MAKE

AN ADEQUATE | NQUI RY I NTO BELL’ S PRETRI AL COVPLAI NTS OF

| NEFFECTI VE ASSI STANCE OF COUNSEL AND HI S REQUEST FOR
APPO NTMENT OF SUBSTI TUTE COUNSEL

Bell’s sole argunent in his first claimis that appellate
counsel was ineffective because he failed to answer this Court’s
guestions, during oral argunent, pertaining to Bell’s request to
represent hinself.? Bell alleges that because the trial record
indicates that Bell did ask, twice, to represent hinself,
appel l ate counsel was ineffective for failing to “properly
research the pre-trial, and the trial, records to |ocate these
citations.” (Pet. at page 13).

Bell cites to two places in the trial record (TR 23 and 27)
in hearings held on January 3-4, 1995, where Bell asserts he

“unequi vocally invoked his Sixth Amendnent Right to self-

representation”. Bell alleges appellate counsel’s failure to

2 While the heading of Bell’'s first claimin this habeas petition
al | eges appel | ate counsel was ineffective for failing to
adequately present the issue of whether the trial court erred in
failing to conduct an adequate Nel son and Faretta inquiry, Bel
presents no substantive argunent before this Court concerning
the Nel son issue. Rather, Bell’s sole argunent is that

appel | ate counsel was ineffective during oral argument on the
Faretta issue.

An audi o recording of the oral argunent conducted before this
court on Decenber 6, 1996 is archived along with the record on
di rect appeal which includes the notion for rehearing and a

noti ce of supplenental authority filed on Decenber 18, 1996.
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point to these citations during oral argunent caused this Court
to erroneously conclude, based on insufficient information, that
“at no tinme during any proceedings did Appellant request to act

alone as his own counsel”, citing to Bell v. State, 699 So.2d

674, 677 (Fla. 1997).

Bel | does not conplain that appellate counsel’s briefing on
this issue was inadequate in any nanner. This is likely so,
because appellate counsel raised, and fully briefed, this

Nel son/ Faretta issue before this Court. Appel | ate counsel

argued the trial court was required, but failed, to conduct an
adequate hearing pursuant to Nelson and Faretta. Counsel al so
argued the trial court erred in giving too nmuch weight to Bell’s
| ack of legal acunmen as a basis for its preenptive refusal to
allow Bell to waive counsel and represent hinself. (IB at 20).
Further, to ensure this Court’s attention was drawn to the
specific portions of the record pertinent to this claim
appel | ate counsel, attached, as an appendix to his initial
brief, excerpts from two hearings held on Bell’s requests to

di scharge trial counsel.?®

® In two separate hearings, the trial court addressed Bell's

request to discharge counsel. During the latter hearing, held
on March 6, 1995 on the first day of trial, (a transcript of

whi ch appel |l ate counsel attached to his initial brief on direct
appeal ), Bell sought to discharge counsel. Bell alleged trial
counsel breached confidentiality by talking with himin the
presence of the brother of a state witness. During this hearing,

Bell did not ask to represent hinself. (TR Vol. VIII1 102-108).
9



During oral argunent, appellate counsel focused nuch of his
allotted tine on this issue. He argued vigorously that the
trial judge deprived Bell of any nmeaningful opportunity to
exercise his Sixth Amendnent rights when he ruled Bell was not
capable of representing hinself even before Bell was fully
advised of, and allowed to consider, the option of waiving his
right to counsel and representing hinself. Twel ve days after
oral argunent, appellate counsel provided this Court wth
suppl emental authority decided eleven days after oral argunent

(Mundy v. State, 687 So.2d 1314 (Fla. 1% DCA 1996).

This Court found no error in the trial judge' s disposition
of Bell’s clains of ineffective assistance of counsel. Thi s
Court determined the trial court did conply with the standards

of Nelson v. State, 274 So.2d 256 (Fla. 4'" DCA 1973) which this

Court adopted in Hardwick v. State, 521 So.2d 1071 (Fla. 1988).

Further this Court found no grounds for requiring the trial

court to appoint substitute counsel. Bell v. State, 699 So. 2d

674, 676 (Fla. 1997).
As to the Faretta issue, this Court first noted that it had

carefully exam ned the record. Bell v. State, 699 So.2d at 677.

This declaration belies any notion this Court acted on Bell’s
appeal with “insufficient information”.
Thi s Court det er m ned Bel | did not clearly and

unequi vocally declare his desire to represent hinself. Thi s
10



Court concluded Bell’s request to act as co-counsel or stand-by
counsel to his court-appointed |lawer did not rise to the |evel
of an wunequivocal request to exercise his right to self-
representation

The record of trial in this case bears out this Court’s
concl usi ons. The first incident Bell cites to occurred on
January 3, 1995. During this pre-trial hearing, Bell told the
judge that “1 have ineffective assistance of counsel. | would
like to get another counsel appointed to nme or either represent
nmyself.” (TR Vol. VI 23). The trial judge responded that they
woul d di scuss the issue the next day. (TR Vol . VI 23).

The followng day, on January 4, 1995, the court fully
addressed Bell’s concerns about his counsel. (TR Vol. VII 27-
50). The Court read a letter witten by Bell to the Court into

the record. (TR Vol. VII 27-28).% In that letter, Bell did not

“ Bell's references to the post-conviction record on page 13 of
hi s habeas petition (PCR Vol 1l 255 and Vol |V 695) are not,
contrary to his assertions, to a letter witten on January 4,
1995. Instead both references are to a docunent that appears to
be an unaddressed letter to the trial judge dated March 1, 1995.

The State can find nothing in the trial record indicating the
letter was delivered to the Court prior to trial, addressed
during a pre-trial hearing, or even nentioned by the defendant
prior to the commencenent of voir dire on March 6, 1995. It is
not in the State’s copy of record on direct appeal. 1In the
letter, while Bell said he wanted to represent hinself, Bel

al so asked for an opportunity to hire his own attorney.

On March 6, 1995, the Court held a hearing on Bell’s request to

di scharge counsel based on an all eged breach of attorney client
1



ask to represent hinself. Rather, he requested the court to
appoint him a new attorney; “sonmeone who is going to fight for
me.”

Upon inquiry, the trial judge learned that Bell’s
conplaints centered around trial counsel’s failure to visit him
Bell alleged trial counsel was not keeping him informed about
the case and not seeking Bell’s input in preparing the case for
trial. Bell also alleged he had witnesses he wanted intervi ewed
but trial counsel had not gotten the list from him (TR Vol
VIl 27-30). The trial judge questioned Bell thoroughly about
his concerns, queried trial counsel on his efforts on Bell’s
behal f, and subsequently authorized the appointnment of an
investigator to interview the witnesses Bell told the court he
want ed questioned. (TR Vol. VII 30-39).

Wiile Bell did request to act as co-counsel or stand by
counsel, Bell never asked to waive his right to counsel and
proceed al one. There is nothing in the record to support a
conclusion that Bell ever expressed, clearly and unequivocally,
that he wished to waive his right to counsel and exercise his
right to representation w thout the assistance of counsel. Wen

Bell s conplaints about counsel were fleshed out in the January

privilege that occurred just prior to trial. During the
hearing, Bell was allowed to air his conplaint and address the
court. Bell did not present or nention the letter nor did he

ask he be allowed to represent hinmself. (TR Vol. VIII 103-109).
12



4, 1995 pre-trial hearing, the record supports this Court’s
finding that Bell never requested or expressed a desire to act
al one to represent hinself.

After the Court denied Bell’s direct appeal, appellate
counsel persisted in advocating for his client on this issue
Counsel filed a notion for rehearing aimed solely at persuading

this Court to reconsider its denial of Bell’'s Nelson/Faretta

claim In short, appellate counsel diligently pursued this
i ssue on direct appeal before, during, and after oral argunent,
and even after this Court denied his claim on direct appeal
The fact he was not successful in his argunent does not render
hi s performance ineffective.

Bel| does nothing nore, here, than criticize the manner in
whi ch appellate counsel raised this issue before this Court.
Because appellate counsel fully and vigorously litigated this
matter on direct appeal, Bell is not entitled to habeas relief

on this claim Atkins v. Dugger, supra, 541 So.2d at 1166-67

(ruling that that appellate counsel cannot be deened ineffective
if the habeas claim or a variant thereof, was, in fact, "raised

on direct appeal."); Thonpson v. State, 759 So.2d 650, 657, n.

6 (Fla. 2000) (ruling that if appellate counsel raised the issue
on direct appeal, mere quibbling with or criticismof the manner
in which appellate counsel raised such issue on appeal is

insufficient to state a habeas-cogni zabl e i ssue).
13



CLAI M | |

VHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE A
CLAI M ON APPEAL THAT THE TRI AL JUDGE ERRED | N STRI KI NG JUROR
GEORGE DAVWBON FOR CAUSE

Bell alleges that appellate counsel was ineffective for
failing to raise, on direct appeal, a claim that venireman
George Dawson was inproperly struck for cause. According to
Bell, after voir dire, the State mde a notion to excuse
veni reman Dawson on the basis he “seenmed to be a little
retarded”. Trial counsel agreed and the juror was struck for
cause.

According to Bell, striking this juror was error. Bel |
clainms that while illness or disability is a basis to excuse a

juror, there was no evidence that venireman Dawson was actually
retarded. Bell clainms that absent such nedical evidence, it was
error to grant the State’s challenge for cause even though tria
counsel offered no objection to the strike. Bell alleges
appel | ate counsel was ineffective for failing to raise a claim
of fundanmental error on direct appeal. Bell also clains
appel | ate counsel was ineffective for failing to raise a claim
of ineffective assistance of counsel on direct appeal.

The record reveals that during the initial stages of voir
dire, nmenbers of the venire were asked to stand and read a juror
i nformation sheet. The trial judge provided an exanple of how

he wi shed venire nenbers to read the sheet by reciting his own
14



personal information in accord with the information sought by
the questionnaire. (TR Vol. VIII 72).

I nformati on requested included potential jurors’ nanes, the
area of town in which they reside, how long they lived in the
Jacksonville area, where enployed, what kind of work done,
marital status, whether and where the spouse works, whether the
potential juror has children living at honme or away from hone,
how many and their ages, and whether the potential juror owned
his own hone or rented. The information sheet al so requested
potential jurors to disclose whether they knew soneone in |aw
enf or cenent, the State Attorney’'s office or the Public
Defender’s O fi ce. Finally, the court requested venire nenbers
to state whether they had served on a jury before, whether the
case was crimnal or civil, whether that jury reached a verdict,
and whether they served as the foreperson. In seeking
information about prior jury service, Judge Aiff explained the
difference between a civil and crimnal jury trial. (TR Vol
VI 72-73).

Thereafter, beginning with Ms. Mlroe, nenbers of the
venire were called upon to “introduce” thenselves in accord with
the information requested on the juror information sheet. (TR

Vol. VIIl 74).°> Prior to M. Dawson’s turn, twenty nenbers of

5> For instance, Ms. Mulroe told the court that her nanme was

Carolyn Mul roe, she lived on the northside, had lived in
15



the venire introduced thenselves to the court. Al but one of
these first twenty potential jurors provided all of the
informati on requested by the questionnaire and the trial judge
did not follow-up to request they provide any omtted
information. (TR Vol. WVIII 74-83). M. Gardenhire, the
seventeeth nenber of the venire to speak, omtted informtion
only about prior jury service. When the trial judge asked
whet her he had served on a jury before, M. Gardenhire told the
court he was picked but did not serve. (TR Vol. VIII 82).°

M. Dawson was the twenty-first nenber of the venire asked

to introduce hinself. M. Dawson told the court his nane was
Ceorge Dawson, he lived on the northside, lived there all his
life, was unenployed, single, and lived with his nother. He
also told the court “I serve on the jury.” Because M. Dawson

did not state whether he knew anyone in |aw enforcenent, the
trial judge asked hi m whether he knew anyone in |aw enforcenent

or the police departnent. M. Dawson said he did not. The

Jacksonville for 28 years, was enployed by the U S. Arny Corps
of Engineers as a secretary, is married, her husband works for
the Naval Supply Center as a systens anal yst, there were no
children living at home or away and she owned her own hone. She
had an acquai ntance who worked in the Sheriff’'s Ofice and had
previously served on a jury in a crimnal trial. That jury
reached a verdict and she was not the foreperson. (TR Vol. VIII
74-75) .

® M. Gardenhire was ultimtely excused upon the State’'s
perenptory chal l enge based on his views about the death penalty.

(TR Vol . VII1 231)
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court followed up with “[al]nd you have not previously served on
ajury.” (TR Vol. VIII 84). M. Dawson said he did.

The trial judge asked him whether the trial was civil or

crimnal. M. Dawson responded “Wat was that again?” The
j udge asked again whether the trial was crimnal or civil. M.
Dawson replied “Federal ”. (TR Vol. VIl 84).

Subsequently, M. Dawson was individually questioned by the
prosecut or. M. Dawson stated that, while he was unenpl oyed at
the tinme, he had worked recently in a departnent store. When
asked which Departnent store he replied “I can’'t say it at the
present tinme cause | forgot it.” (TR Vol. VIII 147). He could
not renmenber when he worked there. He told the prosecutor it
had been a long tinme because he had a stroke in the past. (TR
Vol . VIII 147).

During the exercise of «challenges, the prosecutor, M.
Bateh, told the judge he “saw’ M. Dawson for cause. Tri al
counsel told the court, “Ch, yeah, we agree”. M. Bateh noted

that M. Dawson seened to be a little retarded. The judge asked

whet her both the state and defense agreed on this. Trial
counsel said *Yeah”. The Court noted that M. Dawson would be
excused for cause by both the state and the defense. (TR Vol

VI 228-229).
Trial counsel exercised two of his ten perenptory strikes

against the venire and one perenptory against a potential
17



alternate juror.” The State exercised five of its ten perenptory
chal | enges against the venire and one perenptory strike against
a potential alternate. (TR Vol . VIl 228-233).

Bell’s claimis without nerit. This Court has consistently
held that trial judges have broad discretion in deciding whether
to grant a challenge against a potential juror. In Cook V.
State, 542 So.2d 964 (Fla. 1989) this Court noted that “[t]here
is hardly an area of the law in which the trial judge is given
nore discretion than in ruling on challenges of jurors for
cause.

Appel |l ate courts consistently recognize that a trial judge
present during voir dire is in a far superior position to
properly evaluate the responses to the questions propounded to
the jurors.” This Court went on in Cook to observe that
“[t]here are few aspects of a jury trial where we would be |ess
inclined to disturb a trial judge's exercise of discretion,
absent clear abuse, than in ruling on challenges for cause in
the enpanelling of a jury”. Cook at 969. See al so Kokal wv.
Dugger, 718 So.2d 138, 142-143 (Fla. 1998) (ruling that a
court’s determnation of whether to excuse a juror wll be
sustained unless no reasonable person wuld agree wth the

court); Ault v. State, 866 So.2d 674, 684 (Fla. 2003) (A trial

" Trial counsel struck perenptorily potential jurors Stogner and
Powell (TR Vol . VIII1 209-211). Trial counsel struck alternate

juror Tanplin (TR Vol. VIl 232).
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court's determ nation of juror conpetency will not be overturned
absent manifest error). The record supports a concl usion that
M. Dawson’s denmeanor and responses to voir dire raised concerns
for both sides that M. Dawson would not be able to follow the
instructions of the trial judge.

The test for juror conpetency is whether the juror can set
aside any bias or prejudice and render a verdict solely on the
evi dence presented and the instructions on the |aw given by the

court. Peterka v. State, 890 So.2d 219, 239 (Fla. 2004). Wile

nost j uror claimte raised on direct appeal center on
inpartiality, the test for juror conpetency also includes a
requirement that a potential juror be able to render a verdict
on the evidence presented and the instructions on the |aw given
by the court. I nherent in such a prerequisite to jury service
is the ability to wunderstand the instructions on the |[|aw
provided by the trial court. See Section 913.03(2), Florida
Statutes (providing that a juror nmay be challenged for cause if
he is of unsound mnd or has a bodily defect that renders him
i ncapabl e of perform ng duties as a juror).

The record supports a conclusion that M. Dawson was not
able to understand the trial judge s instructions or questions
during voir dire. Further, M. Dawson was unable to provide
coherent information concerning his prior jury service and

enpl oynment . Bot h counsel, present during voir dire and able to
19



observe M. Dawson’s deneanor and to hear his responses, agreed
that M. Dawson shoul d be excused for cause. Because the record
supports the challenge for cause and no abuse of discretion
could be shown, appellate counsel cannot be ineffective for

failing to raise this issue on appeal. Valle v. More, 837

So. 2d 905, 907-908 (Fla. 2002).
CLAIM |11
WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE A
CLAI M ON APPEAL THAT THE BELL’ S RI GHT TO BE PRESUMED | NNOCENT
WAS | MPAI RED WHEN THE COURT ALLOWED BELL TO BE VI EVWED I N
SHACKLES AND CHAI NS

Though Bell alleges in the heading of this third claimthat
appel | ate counsel was ineffective for failing to raise a claim
the jury was allowed to see him in shackles and chains, Bell
makes no such claim in the body of his argunent. In his
petition, Bell does not even allege he was shackled or chained
at all.® I nstead, Bell argues that because the jury was all owed
to see himin his jail clothes during voir dire, his right to be

presuned innocent was unconstitutionally inpaired. Bell clains

t hat appellate counsel was ineffective for failing to raise a

8 Bell raised this as a substantive claimin his notion for
post -conviction relief. After an evidentiary hearing, the Court
ruled that Bell presented no evidence he was shackl ed during the
trial. (PCR Vol. IV 733).
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claim that the trial court erred in allowng Bell to appear

before the jury in “jail clothes”. °

The record reflects the following colloquy inmmediately
before jury sel ecti on began.

TRI AL COUNSEL: We’'ve made efforts for over a nonth to try
to contact famly nenbers for a nunber of different reasons, but
one of which is to advise them about his needing clothes. And
both Don Marks, who you may know, retired hom cide detective for
I‘TE__

THE BAI LI FF: Judge he’s not going to wear any hand- me-
down cl ot hes.

THE COURT: M. Bell, they have—M. Nichols has obtained
some clothes for you to wear during the course o the trial if

you want to wear them Makes no difference to ne. You can go
through the trial in your orange junp suit there if you want to,
it’s entirely up to you. But these clothes that they have

obtained for you are clothes that are customarily—they are
provided by the Public Defender’'s O fice, they customarily have
them cl eaned after every trial. |If you want to wear them fi ne,
if you don’t that’s up to you. That’s all he can do for you.
Since you haven’t nade any arrangenents to get your own clothes,

°® In his petition Bell alleges facts not in the direct appeal
record before this Court. For instance, Bell clains that Bel
told M. N chols that he wanted to wear his own clothes, that
the clothes provided were dirty, and that Bell’s orange junp
suit had a “big label on the front of his shirt and pants
containing the words Duval County Jail.” (Pet. at page 21-22).

Bell also alleges the record shows the bailiff informed the

trial judge that he did not want to the clothes obtained for him
because they had a foul, offensive odor. Contrary to his
assertions, there is nothing in the direct appeal record
supporting the allegation that Bell told anyone he objected to
wearing the cl othes because they had a “foul, offensive odor.”

1 Though not on the record, it is reasonable to conclude the
bailiff was reporting M. Bell’s refusal to wear the cl othes
provi ded by the Public Defender because they were hand- ne- downs.
Bell admts this is the case in his petition. (Pet. at page
21).
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and since you don't want to cone out with a junp suit on, you
have your choice of either wearing those or the junp suit, it’'s
up to you, makes no difference to ne. Wat do you want to do?

THE DEFENDANT: | will wear ny own cl ot hes.
THE COURT: You got your own cl othes, where are they?
THE DEFENDANT: | need to make a phone call to get them

THE COURT: W are not going to wait. You knew this case
was comng up for trial, you should have made arrangenents sone
ti me ago.

THE DEFENDANT: | can’t use the phone at the jail house or
have no visits, so | can’t tell nobody.

THE COURT: wll, | tell you what we can do M.— we can
wai ve his presence at the jury selection if you want to but |
have to bring himout sonetinme and have the jury say—ask if they

know this defendant or related to himin any way. If he wants
to for that purpose only he can put on the coat and trousers and
we will start trial tonorrow and between now and tonorrow we

can—he can neke arrangenents to get his clothes from hone, we
wi |l use the phone here and call whoever he wants to call

TRIAL COUNSEL: WMay | have a second to explain that to him
(confers with Bell).

TRIAL COUNSEL: He’'s indicated to me that rather than being
absent during jury selection he would rather be present, not in
the clothes we provided for him but in the orange prison junp
suit.

THE COURT: Al right. Wen we get through with the jury
selection we will let himwe ve got a phone here since he' s not
al l owed phone privileges at the jail, let him call and get
sonebody to bring him clothes tonorrow.

Make sure when you bring the clothes tonorrow they are here
when we start the trial. W wll start at 10:00 o' clock in the
morning so tell them to have them here by 10:00 o’ clock, they
with [sic] bring themright to the courtroom

PROSECUTOR: Your honor, | did want the record to reflect
that M. N chols stated a little bit earlier he nade repeated
attenpts to contact the defendant’s famly nmenbers in an attenpt

2



to get them to have clothes for him but that was all to no
avail .

THE COURT: M. N chols, on the record, as | wunderstand
you' ve made repeated attenpts to contact nenbers of his famly
about the clothes but you haven't been able to reach them is
that correct?

TRI AL COUNSEL: That’s right, your Honor.

THE COURT: Al right. Let’s go ahead with the jury
sel ection process.

(TR Vol . VIl 62-64).

Bell cites to Estelle v. WIllians, 425 U. S. 501 (1976) in

support of his claim In Estelle, the United States Suprene
Court ruled that a State cannot, consistently wth the
Fourt eenth Anmendnent, conpel an accused to stand trial before a
jury while dressed in identifiable prison clothes. The Court
made clear that the linchpin of a successful claimis a finding
that the State conpelled the defendant to stand trial in prison
garb. The Court noted that a failure to object is sufficient
to negate the presence of conpulsion necessary to establish a
constitutional violation. Estell e at 513. See also Torres-

Arbeldo v. State, 524 So.2d 403, 409 (Fla.1988)

Bell’s claim nust fail because the record does not
support a conclusion Bell was conpelled, over his objection, to
stand trial in his prison garb. Bell was not forced to attend
voir dire or any other portion of the trial in prison clothes.

The record reveals M. N chols provided appropriate civilian
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attire but Bell chose to wear his prison junp suit over the suit
provided to him \Wen Bell affirmatively elected to wear prison
garb instead of the suit provided by trial counsel, M. Bell
wai ved any claimof constitutional error. (TR Vol. VIII 64)
Because the record is devoid of evidence the state or the
trial judge conpelled Bell to attend voir dire in an orange junp
suit, Bell can show no error. Because Bell can show no error,
appel | ate counsel cannot be ineffective for failing to raise

this neritless issue. Freeman v. State, 761 So.2d 1055, 1069-

1070 (Fla. 2000) (appellate counsel not ineffective for failing

to raise non-neritorious issues); Rutherford v. More, 774 So.2d

637, 643 (Fla. 2000)(sane).
CLAI M | V

VWHETHER A CONFLI CT OF | NTEREST ARCSE VWHEN THE PUBLI C DEFENDER
WAS APPO NTED TO REPRESENT BELL ON DI RECT APPEAL

Bell clains that appellate counsel, M. WC MCain, an
Assistant Public Defender with the Public Defender’'s Ofice of
the Second Judicial Circuit, suffered from a conflict of
interest when he represented Bell on appeal after the Public
Defender’s O fice, Fourth Judicial Circuit was a “conflicted-

out” of Bell’'s case. Bel|l asserts that, on July 5, 1995, the
Public Defender’'s Office, Fourth Judicial GCrcuit, despite

know edge of the conflict, filed a notice of appearance a well
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as nunerous pleadings on Bell’'s behalf, including a notion for
statenment of judicial acts to be reviewed.

Bel|l alleges many of his “viable” clains were not raised on
direct appeal and argues “the prejudice suffered can be seen
unequi vocally in the trial court’s order denying defendant’s
post conviction 3.850, wherein the trial court held that the
following clains should have been raised by M. MCain on M.
Bell’'s direct appeal.” (Pet. at 27). Bell asserts the tria
judge’s ruling that <certain issues raised in Bell’'s post-
conviction notion were procedurally barred constitutes a finding
t hese issues would have been neritorious if appellate counsel
woul d have rai sed these clains on appeal. (Pet. 27-28).

"To prove a claim that an actual conflict of interest
exi sted between a defendant and his counsel, the defendant nust
show that his counsel actively represented conflicting interests
and that the conflict adversely affected counsel's performance.”

Quince v. State, 732 So.2d 1059, 1063 (Fla. 1999). A possible,

" The trial court, in its sentencing order, appointed the Ofice
of the Public Defender to represent Bell on direct appeal. (TR
Vol . I, 115). Thereafter the Ofice of the Public Defender,
Fourth Judicial Grcuit, filed a tinely notice of appeal, a
statement of judicial acts to be reviewed, and directions to the
court reporter to transcribe the trial proceedings all of which

were filed on June 29, 1995. (TR Vol. 1, 122-126). No
substantive pleadings were filed on Bell’s behalf by the Ofice
of the Public Defender, 4'" Judicial Circuit. Appel | ate counse

did not limt hinmself to the statenment of judicial acts to be
reviewed filed by the Assistant Public Defender fromthe Fourth

Judicial Crcuit.
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specul ative or nerely hypothetical conflict is "insufficient to

i mpugn a crimnal conviction.” Hunter v. State, 817 So.2d 786

791-92 (Fla.2002). see also Omen v. Crosby, 854 So.2d 182, 193-

194 (Fla. 2003). In order to prevail on this claim Bell nust
show both that M. MCdain actively represented conflicting
interests and this conflict adversely affected M. MCain's
performance. Bell has nade neither show ng.

First, Bell has not shown appellate counsel suffered from
an actual conflict of interest. Bell points to no facts
supporting a conclusion that M. MCain actively represented
conflicting interests at the tine he represented Bell on direct
appeal . For instance, Bell mnakes no allegation M. Mdain
represented a witness or other person involved in Bell’s nurder
case or was burdened by conpeting obligations to other clients.
Bell sinply attenpts to piggyback his original assistant public
defender’s unspecified conflict of interest onto appellate
counsel . 2 Bell provides no |egal support for his argunent that
his original trial attorney’s conflict of interest should be

inputed to M. Mdain. 3

2. On Septenber 20, 1994, five days after Bell was arrested, the
Ofice of the Public Defender, Fourth Judicial Crcuit, noved to
wi t hdraw based on a conflict of interest. The notion was
granted on Cctober 4, 1994 and substitute counsel was appoi nt ed.
(TR Vol | 6, 10).

13 Section 27.51(4)(a), Florida Statutes designates the Ofice of

t he Public Defender, Second Judicial Crcuit, to handl e appeal s
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Bell’'s claim nust also fail because Bell has nade no

showing that M. McCains alleged <conflict of interest
adversely affected his performance on direct appeal. To show
an adverse inpact, Bell nust necessarily show a conflict of

interest caused appellate counsel to refrain from raising
nmeritorious issues on direct appeal. Bell did not present any
argunent or |aw denonstrating his procedurally barred post-
conviction clainms had any nerit. As such, Bell has failed to
meet his burden to show appellate counsel’s performnce was
adversely affected by a conflict of interest

For instance, Bel | alleges that appellate counsel’s
conflict of interest caused himto refrain fromraising a claim
t hat the prosecutor’s argunents and the standard jury

instructions violated the dictates of Caldwell v. M ssissippi,

472 U.S. 320 (1985). (Pet. at 28). A review of the record
however, denobnstrates that such a claim would have been both

procedurally barred and wi thout |egal nerit.

for indigent clients in cases tried in the circuit courts within
the district conprising the First District Court of Appeal which
includes the Fourth Judicial Circuit. On Decenmber 7, 1995, in
accord with the provision, designated the Ofice of the Public
Defender, 2d Judicial Grcuit to represent Bell on appeal.

Bel | does not even seemto recognize that his original trial
attorney and appell ate counsel, M. MCdain, were enployed by
separate and i ndependent O fices of the Public Defender fromtwo

different judicial circuits.
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If appellate counsel had raised this claim on direct
appeal, this Court would have ruled the issue was procedurally
barred because trial counsel did not object to the prosecutor’s
argunent or the jury instructions on the grounds they violated

the United States Supreme Court’s ruling in Caldwell. QGats v.

Dugger, 638 So.2d 20, 21 n.1 (Fla. 1994) (noting that OQCats’
Cal dwell claimwas procedurally barred because the issue was not
preserved for review). Even if this Court addressed this claim
on the nerits, Bell would not have been entitled to relief.

In this case, the prosecutor told the jury, on several
occasions, that while its role was to make a sentencing
recommendation to the trial judge, its recomendati on mnust be
given great weight. (TR Vol. VII1I, 210, 213, Vol. Xl 683). The
trial judge instructed the jury in accord with the standard
penalty phase jury instructions. (TR XI 712-719).

The prosecutor’s comments were consistent with Florida's
statutory schenme in which the jury renders an advisory sentence
to the court and the trial court, notw t hstanding the
recommendation of a majority of the jury, enters the sentence.

Tefteller . Dugger, 734 So.2d 1009, 1024 (Fl a. 1999) .

Li kewi se, this Court has consistently held the standard jury

instructions are in conpliance with Caldwell. Thomas v. State,

838 So.2d 535, 541-542 (Fla. 2003). Because this claim had no
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merit, Bell cannot show appellate counsel’s inputed conflict of
i nterest adversely affected his perfornance.

Additionally, Bell’'s allegation that appellate counsel’s
conflict of interest restrained him from raising a claim the
trial court erred in finding the defendant knowi ngly created a
great risk of death to many persons, is wthout nmerit. The
record of trial supports the trial judge's findings as to this
aggr avat or .

During the penalty phase, a security guard at Moncrief
Li quor Lounge testified he was screening patrons when a “bunch
of bullets went to flying everywhere shooting, shooting up the

pl ace.” 4

He told the jury the bullets struck the building up
by the front door area and the seven or eight people in the area
hit the ground or went for cover when the shots rang out. The
guard testified that they were all in the line of fire. (TR
Vol . XI 655-658). He also testified that had he, and another
man being security screened, not hit the ground when the bullets
started flying, they would have both been dead. (TR Vol. Xl
657- 658) . The witness told the jury that four or five of the

bullets struck a house where three little children were. (TR

Vol X 659).

4 As found by the court on direct appeal, the two nurder victins
died frommnultiple gunshot wounds from an AK-47 assault rifle.

Bell v. State, 699 So.2d 674, 675 (Fla. 1997)
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This Court has upheld the “great risk of death to many
persons” aggravator when nore than three persons (other than the
hom cide victins) have been exposed to the risk of death.

Fitzpatrick v. State, 437 So.2d 1072 (Fla.1983)(holding a great

risk of death to many was denonstrated where defendant shot at
two nonvictins and held two other non-victins at gunpoint).

In the instant case, the State pesented evidence that at
| east seven to eleven people were exposed to a great risk of
death when the defendant fired multiple rounds from an AK-47
assault rifle in the vicinity of Moncrief’s Iiquor |ounge and a
home where three children were present. Thirty shell casings
from the rifle were found at the nurder scene. (TR Vol. 1IX
352). Because the evidence was clearly sufficient to support
the trial judge's finding of this aggravator, appellate counse
woul d not have been successful had appellate counsel raised this

i ssue on direct appeal. Johnson v. State, 696 So.2d 326, 334

(Fla. 1997) (concluding the defendant created a great risk of
death to many persons when the defendant broke into a Laundromat
and began shooting and four non-victins were forced to hit the
fl oor and take whatever cover was avail abl e).

Bell has failed to denonstrate appellate counsel’s alleged
conflict of interest prevented him from raising this issue on

di rect appeal . This Court should reject Bell’s claimthat his



constitutional rights were inpaired when the public defender’s
of fi ce was appoi nted to represent himon appeal .
CLAI M V
WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE A
CLAI M ON DI RECT APPEAL THE JURY WAS M SLED BY THE EXCUSABLE
HOM Cl DE JURY | NSTRUCTI ON

Bell clains the trial judge erred in instructing the jury
on excusabl e hom cide. Bell argues that because there was
evidence he acted in self-defense, it was critical that the jury
be properly instructed on the defense of excusable hom cide.
Bell alleges the instructions msled the jury because the jury
was |likely led to believe the defendant’s use of a weapon, in an
altercation not «classified as sudden conbat, precluded the

def ense of excusable honicide.?!® Bell is not entitled to the

relief he seeks.?!’

15 It is well established that issues that could have been
raised on direct appeal, but were not, are not cognizable
through collateral attack. Torres-Arboleda v. Dugger, 636 So.2d
1321, 1323-1324 (Fla. 1994). The trial judge’ s rulings that
sone of Bell’s post-conviction clains were not cognizable in a
notion for post-conviction relief were in accord with that well-
established law. Contrary to Bell’'s assertions, the court’s
rulings did not constitute a finding either that appellate
counsel was ineffective or the <clains wuld have been
meritorious had they been raised on direct appeal.

® To the extent Bell attenpts to include an allegation of

i neffective assistance of trial counsel for failure to object to
the instruction, habeas proceedings are not the appropriate
vehicle to raise such a claim Ineffective assistance of trial
counsel clains are appropriately brought in a notion filed
pursuant to Rule 3.851, Florida Rules of Crimnal Procedure.

Thonpson v. State, 759 So.2d 650, 668 n.13 (Fla. 2000). In any
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In presenting this claim Bell msstates the instruction on
excusabl e hom cide that was actually given to his jury before it
retired to deliberate. (Pet. at pages 30-31). 1In his petition
Bell msstates the second prong of the excusable hom cide
instruction allegedly given to Bell’s jury. (Pet. at pages 30-
31).

I nstead of the instructions that Bell alleges were given,
the trial court followed the standard jury instructions adopted

by this Court in 1992. Standard Jury Instructions-Crinmnal Cases

No. 92-1, 603 So.2d 1175, 1176-1177 (Fla. 1992). Trial counsel

made no objection to these standard instructions. (TR Vol. X

631) .

The trial court actually instructed the jury as foll ows:
Excusable homcide. The killing of a human being 1is
excusable and therefore lawful wunder any of the follow ng
three circunstances. Nunber one, when the Kkilling 1is

commtted by accident and m sfortune in doing any |awful act
by | awful neans with usual ordinary caution and w thout any

unl awful intent, or two when the killing occurs by accident
and m sfortune in the heat of passion upon any sudden and
sufficient provocation, or three, when the Kkilling 1is

event, trial counsel is not ineffective for failing to object to
standard jury instructions not invalidated by this Court. 1d. at
665.

Y I'n his petition, Bell clainms that the Second District Court in
Alego v. State, 483 So.2d 117 (Fla. 2d DCA 1986) held these sane
m sl eadi ng instructions to constitute fundanental error. This

is not the case, however. |In Alego, the judge failed to include
the definitions of justifiable and excusable homcide at all in
his instructions to the jury on the |l esser included crine of
mansl| aughter. The Second District Court of Appeal reversed for
a new trial.
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commtted by accident and msfortune resulting from sudden
conmbat if a dangerous weapon is not used and if the killing
is not done in a cruel or unusual manner. (TR Vol. X 616).
Appel | ate counsel cannot be deened ineffective for failing
to raise a challenge, on direct appeal, to a jury instruction
when the trial judge instructs the jury in accord with the

standard jury instructions approved by this Court and there is

no objection at trial. Downs v. State, 740 So.2d 506, 517 n.

18 (1999). In this case, the trial court gave the standard
jury instruction approved by this Court and trial counsel posed
no objection. Appel l ate counsel cannot be ineffective for

failing to raise this issue on direct appeal. Rut herford wv.

Moore, 774 So.2d 637, 644 (Fla. 2000).
CLAI M VI
VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE A
CLAI M ON DI RECT APPEAL THAT THE PROSECUTOR S STATEMENTS
DI M NI SHED THE JURY' S SENSE OF RESPONSI Bl LI TY TOMNMRD SENTENCI NG
Bell alleges the prosecutor’s statenment, when he told
t he venire of its advi sory role in sent enci ng

unconstitutionally diluted the jury's sense of responsibility

t owar d sentenci ng. 8 Though not cited by Bell here, (Bell cites

8 Bell points to the prosecutor’s statenment during voir dire that
“you must understand that the jury no matter what the jury
reconmmends, jury can recommend life, and the judge can inpose
death, and the reverse is true, the jury could reconmend life
[sic] and the Judge could”... (TR Vol. VII1 212). Bell clains
this comment inevitably encouraged “the jury to attach a

di m ni shed consequence to their verdict and to assunme | ess than

full responsibility for their verdict”. (Pet. at 36).
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to a 1975 case from Georgia), habeas petitioners routinely bring
this claim pursuant to the United States Suprene Court’s

decision in Caldwell v. Mssissippi, 472 US. 320 (1985).

Typical ly, defendants claim that statenments nade by the
prosecutor and/or the standard penalty phase jury instructions
allow the jury to attach less significance to its verdict and
inproperly mnimze the jury's sense of responsibility during
t he sentencing phase of their capital trial.

In presenting this claim Bell has isolated one comment by
the prosecutor during voir dire. Bell fails to nmention that, on
several other occasions, the prosecutor told the jury the trial
judge was required to give great weight to its recomendation as
to the sentence that should be inposed. (TR Vol. VIII 211, 213;
Vol. XI 683). At the close of the penalty phase, the trial
judge instructed the jury in accord with the standard jury
instructions. (TR Vol. XI 712-719).

Bell has failed to denonstrate this isolated conment by the
prosecutor dimnished the jury’'s sense of responsibility toward
sentencing or even was a msstatenent of the law. |In fact, Bel
has failed to show the prosecutor’s comments were anything but
consistent with Florida's statutory schene in which the jury
renders an advisory sentence to the court and the trial court,

notw t hstanding the recommendation of a mmjority of the jury,



enters the sentence. Tefteller v. Dugger, 734 So.2d 1009, 1024

(Fla. 1999).

This Court has repeatedly denied clains |ike the one Bell
presents here. This Court has also rejected the notion that
appel late counsel 1is ineffective for failing to present a
Cal dwell claimon direct appeal.

In Dufour v. State, 30 Fla. L. Weekly S247 (Fla. April 14,

2005), Dufour contended the trial court’s conments wth regard
to the advisory role of the jury unconstitutionally mnimzed
the jury's role in the sentencing process. This Court rejected
Dufour’s claim and noted that this Court has repeatedly
determned that challenges to the standard jury instructions
that refer to the jury as advisory and to the jury's verdict as

a recommendation, on the grounds they violate Caldwell .

M ssi ssi ppi, are without nerit.

Even so, the rule of law outlined in Caldwell s
di stinguishable from Florida s capital sentencing statute. In

Conbs v. State, 525 So.2d 853 (Fla. 1988), this Court ruled that

Caldwell is distinguishable because M ssissippi's sentencing
structure is significantly different than the one enployed in
Fl ori da. In Conbs, the defendant clainmed the judge erred in
giving the standard jury instructions which failed to informthe
jury that a life sentence reconmendation would be given great

wei ght by the trial judge when inposing sentence and that a jury
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recommendation of life could be overridden only if virtually no
reasonable person could differ. Conbs conplained the judge
erred in instructing the jury that the "final decision as to
what puni shment shoul d be inposed rests solely with the judge of
this court.” Conbs at 856. In rejecting his clains, this Court
found Caldwell inapplicable because in Mssissippi, the jury is
the sole sentencer in capital cases, whereas in Florida it is
not .

Additionally, "[t]o establish a Caldwell violation, a
def endant necessarily nust show that the remarks to the jury
i nproperly described the role assigned to the jury by |ocal

law. " Dugger v. Adans, 489 U.S. 401, 407 (1989). See al so

Ronano v. Kkl ahoma, 114 S.Ct. 2004 (1994) (sane). This Court

has long recognized the jury's penalty phase decision is
advisory and the judge does indeed nake the final sentencing

decision. Conbs v. State, 525 So.2d 853, 855-58 (Fla. 1988).

Finally, this Court has held that the standard jury
instruction fully advises the jury of the inportance of its
role, correctly states the |law, and does not denigrate the role

of the jury. Floyd v. State, 850 So.2d 383, 404 (Fla.

2002) (rejecting Floyd's claim the trial judge's refusal to
instruct the jury that only in rare instances can the trial

judge inpose a sentence different than the jury reconmends



violated the dictates of Caldwell v. Mssissippi); Brown V.

State, 721 So.2d 274, 283 (Fla. 1998).

In this case, the prosecutor told the venire several tines
that while the judge nade the final decision as to sentence, the
law required him to give its recommendation great weight.
Further, the trial judge instructed the jury to recommend a
sentence and the final decision on the penalty would be made by
the trial court. The Court instructed the jury that each
aggravating circunstance nust be proven beyond a reasonable
doubt before the jury can consider it. (TR Vol. Xl 712-713,
715) .

Because the standard penalty phase jury instructions given
to Bell’s jury properly characterized its role under Florida's
capital puni shnment procedures, Bell’s claimnust fail. d obe v.
State, 29 Fla.L.Wekly S119 (Fla. March 18, 2004)(ruling that
Florida's standard penalty phase jury instructions fully advise
the jury of the inportance of its role, <correctly states the
| aw, does not denigrate the role of the jury, and are in

conpliance with Cal dwel l).
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CLAI M VI |

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE A
CLAI' M ON DI RECT APPEAL THAT THE DEFENDANT’ S CONSTI TUTI ONAL
Rl GHTS WERE VI OLATED WHEN THE | NDI CTMENT FAI LED TO ALLEGE THE
AGGRVATI NG Cl RCUMSTANCES UPON WHI CH THE STATE | NTENDED TO RELY
I N SEEKI NG THE DEATH PENALTY

In the heading of this claim Bell alleges appellate

counsel was ineffective for failing to challenge the indictnent

on direct appeal. However, in his argunment, Bell does not
actually present this Court wth a claim of ineffective
assi stance of appellate counsel. Rat her, Bell presents Caim

Seven as a substantive constitutional claim

Bell alleges that this Court’s decision in Dixon v. State,

283 So.2d 19 (Fla. 1973) and the United States Suprene Court

decisions in Jones v. United States, 526 U S. 227 (1999) and

Apprendi v. New Jersey, 530 U. S. 466 (2000) require the State to

allege, in the indictnent, the aggravating factors it intends to
rely upon in seeking the death penalty. Bell <clains that
because the State failed to allege the aggravating factors in

the indictnment and because the aggravating factors did not have



to be proven beyond a reasonable doubt, Bell’s conviction nust
be vacated and set aside. (Pet. at page 39).%°

Bell’s claimis without nerit. Bell fails to cite to the
numer ous cases in which this Court has consistently rejected the

sane claimBell raises here.

In Parker v. State, 30 Fla. L. Wekly S187, 30 Fla. L.

Weekly S219 (Fla. March 24, 2005), the defendant clained the
State’s failure to allege the aggravating factors in the
i ndi ctment rendered his death sentence unconstitutional in |ight

of the United States Suprene Court’s decisions in Apprendi V.

New Jersey, 530 U.S. 466 (2000) and Ring v. Arizona, 536 U S

584 (2002). This Court denied Parker relief, noting “[t]his
Court has consistently rejected this claim” See al so Wnkles
v. State, 894 So.2d 842 (Fla. 2005) (ruling that Wnkles claim
that Florida's death penalty statute is unconstitutional because
it does not require that aggravating circunstances be charged in

the indictment, was without legal nerit); Blackwelder v. State,

851 So.2d 650, 654 (Fla.2003) (denying Blackwel der’s claimthat

aggravating circunstances nmust be alleged in the indictnment and

¥ In accord with Florida law, the trial judge instructed the
jury, in this case, that before the jury could consider an
aggravator, it nust be proven beyond a reasonabl e doubt. (TR

Vol . | 86).
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individually found by a unaninmous jury); Porter v. Croshy, 840

So.2d 981, 986 (Fla.2003) (rejecting claim that Apprendi
requires that the aggravating circunstances be charged in the
indictment, submitted to the jury, and individually found by a

unani mous jury verdict); Dessaure v. State, 891 So.2d 455 (Fla

2004) (sane).

To the extent, Bell actually presents an ineffective
assi stance of appellate counsel, Bell’s claim nmust also fail.
As the <case law clearly establishes no error when the
aggravating circunstances the State intends to rely wupon in
seeking the death penalty are not included in the indictnent,
appel l ate counsel cannot be deened ineffective for failing to
raise this issue on direct appeal. Appel | at e counsel cannot be
deenmed ineffective for failing to raise a non-neritorious issue.

Freeman v. State, 761 So.2d 1055, 1071 (Fla. 2000) (ruling that

appel | ate counsel cannot be ineffective for failing to raise

i ssues that |ack nerit).



CLAI M VI | |

VWHETHER SECTI ON 921. 141(5), FLORI DA STATUTE, IS FACI ALLY VAGUE
AND OVERBRQOAD AND AS A RESULT, BELL’S JURY RECEI VED | NADEQUATE
GUI DANCE CONCERNI NG THE AGGRAVATI NG FACTORS TO BE CONSI DERED

Bell's presents three sub-clains within claim eight. Bel |
first alleges, without citing to the record, that his jurors
were instructed that “if [you] find that sufficient aggravating
circunmstances do exist, it wll be your duty to determne
whether mitigating circunstances exist that outwei gh the
aggravating and mtigating circunstances”. Bel | alleges, with
no elaboration, that this instruction was error and appellate
counsel was ineffective for failing to raise the issue on
appeal . (Pet. at page 40).

Initially, Bell msstates the instruction actually given to
the jury. The jury was actually instructed that “[s]hould you

find sufficient aggravating circunstances do exist, it will then

be your duty to determ ne whether mtigating circunstances exist

t hat outwei gh the aggravating circunstances. (TR Vol. 1, page
86, Vol. X 715). Trial counsel made no objection to this
instruction. (TR Vol. XI 719). Bell’s claimnust fail.

This Court has upheld the sane standard jury instructions

that the trial judge gave to Bell’'s jury in this case. Thi s
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Court has ruled the weighing provisions within Florida s capital
sentencing statute require the jury +to determ ne whether
sufficient mtigating circunstances exist which outweigh the
aggravating factors found to exist. This Court has also ruled
this instruction does not unconstitutionally shift the burden to

the defendant to prove that death is an inappropriate sentence.

San Martin v. State, 705 SO 2d 1337, 1350 (Fla. 1997). See

also Giffin v. State, 866 So.2d 1, 14 (Fla. 2003) (rejecting

Giffins clains that the standard jury instructions do not
adequately instruct the jury on how to weigh the aggravating
instructions and inproperly shift the burden to the defendant to
prove death was an appropriate puni shnent).

Bel | has not denonstrated appell ate counsel was ineffective
for failing to raise this claim on direct appeal. Appel | at e
counsel cannot be deened ineffective for failing to raise a
meritless claim Because this Cour t has uphel d t he
constitutionality of the standard jury instruction given to
Bell’'s jury, appellate counsel cannot be ineffective for failing

to raise this claim on direct appeal. Freeman v. State, 761

So.2d 1055, 1071 (Fla. 2000)(ruling that appellate counsel

&



cannot be ineffective for failing to raise issues that |[ack
merit).

Next, Bell clains that because he was convicted of robbery,
he entered the penalty phase “with the burden of proving he
should live not die.” (Pet. at page 40). Bell clainms that the
standard jury instructions essentially tells the jury that once
the aggravating circunstances are established, it need not
consider mtigating circunstances unless those mitigating
circunstances were sufficient to outweigh the aggravating
factors. The gravanen of Bell’s claimis that the standard jury
instructions shift the burden to the defendant to prove life is
an appropriate sentence or that death is an inappropriate
sent ence.

Bell’s claimis without nerit and should be denied. This
Court has repeatedly rejected the sanme claim Bell raises here.

Hodges v. State, 885 So.2d 338, 359 (Fla. 2004). See also

Sochor v. State, 883 So.2d 766, 788 (Fla. 2004)(rejecting

Sochor’s argunment the standard jury instructions inproperly
shifted to him the burden of proving that a death sentence was

i nappropriate); Cooper v. State, 856 So.2d 969, 977 (Fla.

2004) (sane) .



Finally, Bell clains that because he was convicted of both
first degree mnurder and robbery, he entered the penalty phase
W th an unconsti tuti onal “aut omati c” aggravating factor
applicable to every felony nurder. Bell clains consideration of
this automatic aggravator fails to genuinely narrow the class of
persons eligible for the death penalty and renders the
sentenci ng process unreliable. Bell’s argunents are w thout
support in Florida | aw

Bell fails, once again, to cite to the many cases in which
this Court has repeatedly denied this claim This Court has
consistently rejected the notion that consideration of the “in
the course of an enunerated felony” aggravator is automatic and
fails to narrow the class of persons eligible for the death

penal ty. Duf our v. State, 30 Fla. L. Wekly S247 (Fla. April

14, 2005)(rejecting Dufour’s claimthat Florida' s capital felony
sentencing statute is unconstitutional because every person who
is convicted of first-degree felony nurder automatically
qualifies for the aggravating circunstance of comm ssion during

the course of an enunerated felony). See also Giffin v. State,

866 So.2d 1, 14 (Fla. 2003) (noting that this Court has

“previously concluded that the ‘rnurder in the course of a



felony’ aggravating circunstance is not an unconstitutional

automati ¢ aggravator); Owmen v. State, 862 So.2d 687, 704 (Fla

2003) (rejecting Owen’s claim the nmurder in the course of a

fel ony aggravator is unconstitutional); Blanco v. State, 706

So.2d 7, 11 (Fla. 1997) (ruling that because the Ilist of
enunerated felonies in the provision defining felony nmurder is
larger than the 1list of enunerated felonies defining the

aggravating circunstance in the course of an enunerated
felony”, this aggravator is not automatic and does sufficiently
narrow the class of death-eligible defendants). This Court

shoul d deny Bell’s claim



CONCLUSI ON

Bell has failed to denpnstrate entitlenent to relief. The

Petition for Wit of Habeas Corpus should be denied.

Respectfully subm tted,
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